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of equity in the political field. Although it must be recognized to be an inno- 
vation, it would be a narrow mind which would, for that reason alone, condemn 
an apparently beneficial exercise of power. 1 

The real difficulty of the case, however, is in regard to the third contention of 
the defendant, which Mr. Hersey is rather inclined to make light of. The ques- 
tion here is, should the court of equity have kept its hands off because the act 
enjoined was also a crime ? Though, as we have seen, criminal proceedings 
would at best have afforded the people of Colorado but an inadequate redress, 
it by no means follows that equity will therefore interfere. Equity's inclination 
is, to be sure, to right every wrong unprovided for elsewhere. But whereas under 
our second head no good reason could be adduced why equity should not inter- 
fere, here such a reason does exist, — namely, the law's hostility to equity's 
enjoining any act which is a crime, owing, perhaps, to the historical reverence 
for the right to trial by jury. It is true that in certain limited fields, such as 
nuisances, which involve property rights and which equity was enjoining before 
the passage of our Constitution, the law tolerates equity's concurrent jurisdic- 
tion. Indeed, if a new form of nuisance arose, equity might be expected to 
act. But as interference with the right to vote is so far removed from the type 
of crime which equity has dealt with, and as it involves no property right 
whatsoever, the impropriety of equity's taking control seems clear. On this 
one point, then, the case cannot be supported. 

But Mr. Hersey argues further in support of the case : " The state may, when 
suing in its sovereign capacity, pursue any remedy it chooses, though' a private 
suitor might be held bound to some one remedy." 2 This statement, however, 
seems incorrect. It is an enunciation of the English doctrine of prerogative, 
which, so far as transplanted to this country at all, has been vested in the 
people speaking through the legislature and not through the courts. The very 
case on which Mr. Hersey principally relies 8 shows that the doctrine is there 
confined to the proposition that when the people through their legislature pass 
a statute, for example the Statute of Limitations, they are not thereby to be 
presumed to legislate the state out of its former powers unless express words 
are used. But, as the United States Supreme Court has pointed out, general 
rules of procedure — and under this head the present case seems to fail — 
apply equally to citizen and state. 4 Mr. Hersey's doctrine would seem to go to 
the length of saying that the state could prosecute for murder in equity. It 
proves too much. There is, then, nothing in the prerogative idea to upset the 
conclusion previously reached that, though Mr. Hersey is correct in his conten- 
tion that equity may interfere by injunction where only a political right is 
involved, yet he is wrong in considering immaterial the added fact that the act 
enjoined would be a crime. 6 



Unauthorized Agents' Liability on Negotiable Instruments. — Two 
elementary problems in statutory interpretation, matters of logic rather than of 

1 For cases the language of which would support the position here taken, see 
State ex rel. Cook v. Houser, 122 Wis. 534, and cases cited; Boren v. Smith, 47 111. 
482. For language leading to the opposite result, see Fletcher v. Tuttle, 151 111. 41 ; 
Shoemaker v. City of Des Moines, 105 N. W. Rep. 520 (la.). 

2 P. 7. 

3 Dollar Savings Bank v. United States, 19 Wall. (U. S.) 227. Cf. People v. 
Herkimer, 4 Cow. (N. Y.) 345; and an excellent note to the case in 15 Am. Dec. 
380. 

* Green v. United States, 9 Wall. (U. S.) 655. See also State v. Kroner, 2 
Tex. 492. 

5 A later decision of the Colorado Supreme Court not yet reported (People ex rel. 
Graves v. Johnson, July 2, 1906) holds, by an apparently forced construction of the state 
constitution, that no inferior court, but only the Supreme Court, may take jurisdiction 
in a case of this kind. This decision may be indicative of a desire to get away from 
the disastrous effects which it was generally felt would follow the earlier case. 
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law, may be put thus. Let us suppose, first, that the common law imposes lia- 
bility for a certain act. A statute is passed changing this liability if the actor 
comply with a specified condition. It follows that the old common law liability 
persists if he do not so comply. We will suppose, again, that the common law 
negatives liability for a certain act under all circumstances. A statute is passed 
declaring this non-liability only in case the actor comply with a certain condi- 
tion. By necessary inference he would seem to incur that liability if he failed 
so to comply. A recent writer has applied the first of these problems in inter- 
preting a troublesome section of the Negotiable Instruments Law. Liability of 
an Agent under the Negotiable Instruments Law, by L. P. M., 10 Law Notes 
(Northport) 104 (Sept., 1906). In brief the argument is this. To be negoti- 
able commercial paper must show on its face who is bound, principal or agent. 
Where this did not clearly appear, judges construed very harshly against the 
agent until " to escape liability the agent must exclude it." 1 At common law, 
then, authorized or unauthorized, the agent was bound unless the instrument 
revealed to the point of self-exclusion that he signed for another. The Negoti- 
able Instruments Law 2 imposes a different test, that of fair interpretation, but 
on one condition only. If the agent be duly authorized, the instrument need 
now only fairly show the representative capacity ; but if unauthorized, the 
writer argues, it must still conform to the canon of the common law which per- 
mits escape from liability on the part of the agent if he practically excludes 
himself. 

If the writer's statement of the common law be accepted as accurate, his con- 
clusion cannot be disputed. With his premise, however, issue can be taken. 
Lord Ellenborough's remark, one not to be taken too seriously, has seemingly 
blinded him to the current of American decisions. 3 True, never did mere de- 
scriptio personae excuse an agent; but the Negotiable Instruments Law as 
distinctly enacts the same, — " the mere adoption of words describing him as an 
agent . . . without disclosing his principal, does not exempt him from personal 
liability." Our courts have consistently construed these instruments as a rea- 
sonable business man would construe them in the light of mercantile usages. 4 
Lord Ellenborough's rule has not found favor. So far as matter of construction 
well may, the American rule seems admirably codified, — " words indicating 
that he signs for or on behalf of a principal or in a representative capacity." 
The statute expresses, not a partial change, as the writer insists, but a partial 
declaration of the common law. Our first formula has no application to the 
facts ; it is the second that applies. Thus, authorized or unauthorized, the agent 
was not bound on the instrument at common law if it fairly showed that he 
signed for his disclosed principal. By the statute he is still not bound if duly 
authorized. If unauthorized, is he not by necessary implication bound on the 
instrument, even though he express enough to exclude him at common law ? It 
would so seem, and this view, the writer admits, has been unanimously taken by 
the draftsman of the act, its critics, its defenders and expositors. Ballou v. 
Talbot 5 is pro tanto no longer law. 

Against this " negative intendment " the writer also invokes the dogma that 
all statutes in derogation of the common law are to be strictly construed. His 
dogma is happily obsolescent. 8 In view of a century's statutory efforts to sub- 
vert it, the common law is no longer the something sacred that Coke pronounced 
it. 7 " Parrot-like repetition of a false and outworn maxim only hampers benign 
legislation." The merits of the doctrine under discussion are quite apart from 
its existence ; those who acknowledge it may most regret it. A new remedy 

1 Lord Ellenborough in Leadbitter v. Farrow, 5 M. & S. 345. 

2 § 20. 

a See cases cited in 7 Cent. Dig. § 261. 
4 Carpenter v. Farnsworth, 106 Mass. 561. 
6 16 Mass. 460. 

6 See The Warkworth, L. R. 9 P. D. 21 ; Chamberlain v. Western Transportation 
Co., 44 N. Y. 305 ; Sedgwick, Stat, and Const. Law, 267 n., and cases cited. 

7 See Inst. 282 b, 1. 3, § 485. 
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can hardly be said to be necessary in view of the unauthorized agent's liability 
for deceit and implied warranty. 1 Nor does parol evidence of authority as a 
prerequisite to deciding whether any one is bound on the instrument seem in aid 
of negotiability. 2 
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2 See 14 Harv. L. Rev. 247. 

11 
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